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and SBA must still accept all require-
ments intended to be awarded as 8(a) 
contracts. 

(j) The contracting officer should 
consider setting aside the requirement 
for HUBZone, 8(a) or SDVO SBC par-
ticipation before considering to set 
aside the requirement as a small busi-
ness set-aside. 

[63 FR 35739, June 30, 1998, as amended at 70 
FR 51248, Aug. 30, 2005] 

§ 124.504 What circumstances limit 
SBA’s ability to accept a procure-
ment for award as an 8(a) contract? 

SBA will not accept a procurement 
for award as an 8(a) contract if the cir-
cumstances identified in paragraphs (a) 
through (d) of this section exist. 

(a) Reservation as small business or 
SDB set-aside. The procuring activity 
issued a solicitation for or otherwise 
expressed publicly a clear intent to re-
serve the procurement as a small busi-
ness or small disadvantaged business 
(SDB) set-aside prior to offering the re-
quirement to SBA for award as an 8(a) 
contract. The AA/8(a)BD may permit 
the acceptance of the requirement, 
however, under extraordinary cir-
cumstances. 

Example to paragraph (a). SBA may accept 
a requirement where a procuring activity 
made a decision to offer the requirement to 
the 8(a) BD program before the solicitation 
was sent out and the procuring activity ac-
knowledges and documents that the solicita-
tion was in error. 

(b) Competition prior to offer and ac-
ceptance. The procuring activity com-
peted a requirement among Partici-
pants prior to offering the requirement 
to SBA and receiving SBA’s formal ac-
ceptance of the requirement. 

(1) Any competition conducted with-
out first obtaining SBA’s formal ac-
ceptance of the procurement for the 
8(a) BD program will not be considered 
an 8(a) competitive requirement. 

(2) SBA may accept the requirement 
for the 8(a) BD program as a competi-
tive 8(a) requirement, but only if the 
procuring activity agrees to resolicit 
the requirement using appropriate 
competitive 8(a) procedures. 

(c) Adverse impact. SBA has made a 
written determination that acceptance 
of the procurement for 8(a) award 
would have an adverse impact on an in-

dividual small business, a group of 
small businesses located in a specific 
geographical location, or other small 
business programs. The adverse impact 
concept is designed to protect small 
business concerns which are per-
forming Government contracts award-
ed outside the 8(a) BD program, and 
does not apply to follow-on or renewal 
8(a) acquisitions. SBA will not consider 
adverse impact with respect to any re-
quirement offered to the 8(a) program 
under Simplified Acquisition Proce-
dures. 

(1) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on an individual 
small business, SBA will consider all 
relevant factors. 

(i) In connection with a specific 
small business, SBA presumes adverse 
impact to exist where: 

(A) The small business concern has 
performed the specific requirement for 
at least 24 months; 

(B) The small business is performing 
the requirement at the time it is of-
fered to the 8(a) BD program, or its 
performance of the requirement ended 
within 30 days of the procuring activi-
ty’s offer of the requirement to the 8(a) 
BD program; and 

(C) The dollar value of the require-
ment that the small business is or was 
performing is 25 percent or more of its 
most recent annual gross sales (includ-
ing those of its affiliates). For a multi- 
year requirement, the dollar value of 
the last 12 months of the requirement 
will be used to determine whether a 
small business would be adversely af-
fected by SBA’s acceptance. 

(ii) Except as provided in paragraph 
(c)(2) of this section, adverse impact 
does not apply to ‘‘new’’ requirements. 
A new requirement is one which has 
not been previously procured by the 
relevant procuring activity. 

(A) Where a requirement is new, no 
small business could have previously 
performed the requirement and, thus, 
SBA’s acceptance of the requirement 
for the 8(a) BD program will not ad-
versely impact any small business. 

(B) Construction contracts, by their 
very nature (e.g., the building of a spe-
cific structure), are deemed new re-
quirements. 
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(C) The expansion or modification of 
an existing requirement will be consid-
ered a new requirement where the mag-
nitude of change is significant enough 
to cause a price adjustment of at least 
25 percent (adjusted for inflation) or to 
require significant additional or dif-
ferent types of capabilities or work. 

(D) SBA need not perform an impact 
determination where a new require-
ment is offered to the 8(a) BD program. 

(2) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on a group of small 
businesses, SBA will consider the ef-
fects of combining or consolidating 
various requirements being performed 
by two or more small business concerns 
into a single contract which would be 
considered a ‘‘new’’ requirement as 
compared to any of the previous small-
er requirements. SBA may find adverse 
impact to exist if one of the existing 
small business contractors meets the 
presumption set forth in paragraph 
(c)(1)(i) of this section. 

(3) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on other small busi-
ness programs, SBA will consider all 
relevant factors, including but not lim-
ited to, the number and value of con-
tracts in the subject industry reserved 
for the 8(a) BD program as compared 
with other small business programs. 

(d) Benchmark achievement. Where ac-
tual participation by disadvantaged 
businesses in a SIC Major Group ex-
ceeds the benchmark limitations estab-
lished by the Department of Commerce 
for that Major Group, SBA may elect 
not to accept a requirement having a 
SIC code within the Major Group that 
is offered to SBA for award as an 8(a) 
contract. In determining whether to 
accept a requirement in such a case, 
SBA will consider the developmental 
needs of Participants and other antici-
pated contracting opportunities avail-
able to them. 

(e) Release for non-8(a) competition. In 
limited instances, SBA may decline to 
accept the offer of a follow-on or re-
newal 8(a) acquisition to give a concern 
previously awarded the contract that is 
leaving or has left the 8(a) BD program 
the opportunity to compete for the re-
quirement outside the 8(a) BD pro-
gram. 

(1) SBA will consider release only 
where: 

(i) The procurement awarded through 
the 8(a) BD program is being or was 
performed by either a Participant 
whose program term will expire prior 
to contract completion, or, by a former 
Participant whose program term ex-
pired within one year of the date of the 
offering letter; 

(ii) The concern requests in writing 
that SBA decline to accept the offer 
prior to SBA’s acceptance of the re-
quirement for award as an 8(a) con-
tract; and 

(iii) The concern qualifies as a small 
business for the requirement now of-
fered to the 8(a) BD program. 

(2) In considering release, SBA will 
balance the importance of the require-
ment to the concern’s business develop-
ment needs against the business devel-
opment needs of other Participants 
that are qualified to perform the re-
quirement. This determination will in-
clude consideration of whether rejec-
tion of the requirement would seri-
ously reduce the pool of similar types 
of contracts available for award as 8(a) 
contracts. SBA will seek the views of 
the procuring activity. 

(3) If SBA declines to accept the offer 
and releases the requirement, it will 
recommend to the procuring activity 
that the requirement be procured as a 
small business or, if authorized, an 
SDB set-aside. 

[63 FR 35739, 35772, June 30, 1998] 

§ 124.505 When will SBA appeal the 
terms or conditions of a particular 
8(a) contract or a procuring activity 
decision not to reserve a require-
ment for the 8(a) BD program? 

(a) What SBA may appeal. The Admin-
istrator of SBA may appeal the fol-
lowing matters to the head of the pro-
curing agency: 

(1) A contracting officer’s decision 
not to make a particular procurement 
available for award as an 8(a) contract; 

(2) A contracting officer’s decision to 
reject a specific Participant for award 
of an 8(a) contract after SBA’s accept-
ance of the requirement for the 8(a) BD 
program; and 
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